PENALTY

The evidence  establishes   that   the respondent's  history of
prior violations   is   neither  substantial   or significant  and does
not warrant either  raising or  reducing  the penalty  for  the
violation at issue  here.     The proposed penalty by  the Secretary
is appropriate  for   the size of  the  operator and would  not  affect
its  ability  to  continue  in  business.     The operator  was  negligent
in  failing  to  install the  available  control   (in  this  case  the
muffler)   to  reduce  the noise  level  of  the operator  of  the  jackleg
drill.     However,   the gravity does  not appear  great,   in   that
personal protection  equipment was  being  utilized.     The  operator
demonstrated good   faith  by achieving  rapid  compliance by
installing a muffler on  the drill.     I  find that  the proposed
penalty of   $114  is   appropriate  in  this  case.

ORDER

Respondent is   ORDERED   to pay a  civil penalty  of   $114 within
40  days  of  the date  of  this decision.

Virgil E.   Vail
Administrative Law Judge
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